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U.S. Customs Service 


Treasury Decision 


19 CFR Parts 10, 141, and 178 
(T.D. 89-65) 


CUSTOMS REGULATIONS AMENDMENTS REGARDING THE 
IMPORTATION OF ETHYL ALCOHOL FOR NONBEVERAGE 
PURPOSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: The Bureau of Alcohol, Tobacco and Firearms (BATF) 
has requested that Customs change certain procedures in its regula- 
tions concerning the withdrawal of ethyl alcohol from Customs cus- 
tody and its transfer to the BATF bonded premises of a distilled 
spirits plant for nonbeverage purposes. These changes conform that 
portion of the Customs Regulations concerning such transfer proce- 
dures to existing BATF transfer procedures. The changes will gen- 
erally delete obsolete procedures regarding the transfer of nonbev- 
erage ethyl alcohol and references to obsolete forms from the Cus- 
toms Regulations and will incorporate, in the Customs Regulations, 
references to the BATF Regulations which contain the details re- 
garding the BATF transfer procedures. The changes will also con- 
form the declaration filed in connection with the entry of ethyl alco- 
hol for other than beverage purposes to the relative statutory 
requirements. 


EFFECTIVE DATE: August 7, 1989. 
FOR FURTHER INFORMATION CONTACT: 
Operational Matters: 


Phyllis Henry, Office of Trade Operations, 202-566-7877. 
John Holl, Office of Inspection and Control, 202-566-8151. 


Audit Matters: 

Matthew Krimski, Regulatory Audit Division, 202-566-2812. 
Legal Matters: 

William Rosoff, Entry Rulings Branch, 202-566-5856. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The procedures for the withdrawal of certain imported ethyl alco- 
hol from Customs custody and its transfer to the BATF bonded 
premises of a distilled spirits plant, for nonbeverage purposes, with- 
out the payment of internal revenue tax pursuant to section 5232, 
I.R. Code of 1954 (26 U.S.C. 5232) are contained in section 10.99, 
Customs Regulations (19 CFR 10.99). These regulations contain de- 
tailed procedural instructions for the tax-free transfer of imported 
ethyl alcohol of 185 degrees or more of proof, classifiable for duty 
purposes under item 427.88, Tariff Schedules of the U.S. (19 U.S.C. 
1202). The procedures contained therein are no longer current and 
the forms described are, in many cases, obsolete and unavailable. 
Difficulty has arisen because Customs officers, relying on the above 
regulatory authority, have been requiring these obsolete and un- 
available forms. In addition thereto, the Internal Revenue Code has 
been revised since the distilled spirits transfer procedures were 
originally promulgated. The BATF authority for such transfer pro- 
cedures is now contained in section 5232, I.R. Code of 1986 (26 
U.S.C. 5232). Appropriate changes to the BATF Regulations were 
published as T.D. ATF-198 in the Federal Register of March 1, 1985 
(50 FR 8456). 

In considering this matter, Customs noted that the major sub- 
stantive responsibility for imported nonbeverage alcohol as it enters 
the commerce of the U.S. lies with the BATF. Customs also noted 
the difficulty of keeping the procedures, which are essentially for 
BATF purposes, current in the Customs Regulations. We, therefore, 
concluded that it would be more appropriate for these procedural 
matters to be in the BATF Regulations (27 CFR Parts 250, 251) as 
suggested by that Bureau. Interested parties would be better in- 
formed as to current procedures. 

On November 10, 1988, Customs published a notice in the Federal 
Register (53 FR 45485) proposing that the obsolete procedures re- 
garding the transfer of ethyl alcohol for nonbeverage purposes from 
Customs custody to BATF custody be deleted from sections 10.99 
and 141.102, Customs Regulations (19 CFR 10.99 and 141.102), and 
references to the appropriate parts and subparts of the BATF Regu- 
lations, which now contain those procedures, be inserted in the Cus- 
toms Regulations in lieu thereof. 

Section 10.99(a), Customs Regulations (19 CFR 10.99(a)), is also be- 
ing amended to clarify that the importer’s declaration to Customs 
supporting the tax-free transfer of imported ethyl alcohol must note 
whether the alcohol is to be used for fuel purposes, as well as stat- 
ing that the alcohol is to be used for nonbeverage purposes. This 
change is being made pursuant to the Tax Reform Act of 1986 (sec- 
tion 423, Pub. L. 99-514). 





U.S. CUSTOMS SERVICE 3 


The amendments to section 141.102(b), Customs Regulations (19 
CFR 141.102(b)), also clarify the fact that the transfer of the non- 
beverage ethyl alcohol to a distilled spirits plant from Customs cus- 
tody is tax free but not duty free. 

Since the publication of the aforementioned notice on November 
10, 1988, the Harmonized Tariff Schedules of the United States 
(HTSUS) (19 U.S.C. 1202), which was adopted by the Omnibus 
Trade and Competitiveness Act of 1988 (Pub. L. 100-418) enacted on 
August 23, 1988, and implemented by interim regulations published 
as T.D. 89-1 in the Federal Register of December 21, 1988 (53 FR 
51244), became effective on January 1, 1989. The provisions previ- 
ously contained in General Headnote 11 and item number 427.88, 
Tariff Schedules of the United States (TSUS), referenced in the ex- 
isting regulations, are now found in General Note 8 and subheading 
2207.10.60, respectively, of the Harmonized Tariff Schedules of the 
United States (HTSUS). Appropriate technical changes to the Cus- 
toms Regulations have been herein incorporated. 


CoMMENTS 


One favorable comment was received from the Bureau of Alcohol, 
Tobacco and Firearms. After further review of the proposal, we 
have concluded that the procedural changes regarding the transfer 
of ethyl alcohol for nonbeverage purposes from Customs custody to 
the BATF bonded premises of a distilled spirits plant should be 
adopted as proposed. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seg.) it is certified that, if adopted, the proposed 
amendments will not have a significant economic impact on a sub- 
stantial number of small entities. Accordingly, they are not subject 
to the regulatory analysis or other requirements of 5 U.S.C. 603 and 
604. 


EXECUTIVE OrDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in E.O. 12291. Accordingly, a regulatory impact analysis is 
not required. 


PAPERWORK REDUCTION ACT 


The collection of information contained in this final regulation 
has been reviewed and approved by the Office of Management and 
Budget in accordance with the requirements of the Paperwork Re- 
duction Act (44 U.S.C. 3504(h)) under control number 1515-0160. 
The estimated annual burden associated with the collection of infor- 
mation in this final rule is 5 minutes per respondent or 
recordkeeper. 
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Comments concerning the accuracy of this burden estimate and 
suggestions for reducing this burden should be directed to Director, 
Information Services Division, U.S. Customs Service, 1301 Constitu- 
tion Ave. N.W., Washington, D.C. 20229, or to the Office of Manage- 
ment and Budget, Paperwork Reduction Project (1515-0160), Wash- 
ington, D.C. 20503. 


DraFTING INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
Regulations and Disclosure Law Branch, U.S. Customs’ Service. 
However, personnel from other offices participated in its 
development. 


List or SUBJECTS 


19 CFR Part 10 

Art, Customs duties and inspection, Exports, Fisheries, Imports, 
Oil imports, Packaging and containers, Petroleum, Tobacco and 
Wildlife. 
19 CFR Part 141 

Customs duties and inspection, Explosives, Imports and Lawyers. 


19 CFR Part 178 
Reporting and recordkeeping requirements, Paperwork require- 
ments, Collection of information. 


AMENDMENTS TO THE REGULATIONS 


Parts 10, 141 and 178, Customs Regulations (19 CFR Parts 10, 141 
and 178), are amended as set forth below: 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


1. The authority citation for Part 10 would continue to read as 
follows: | 


Authority: 19 U.S.C. 66, 1202 (General Note 8, Harmonized Tariff 
Schedule of the United States (HTSUS)) and 1624. 
* * ES * * 


* * 


2. Section 10.99 is revised to read as follows: 


§ 10.99 Importation of ethyl alcohol for nonbeverage 
purposes. 


(a) If claim is made by an importer other than the United States 
or a governmental agency thereof for the classification of ethyl alco- 
hol of an alcoholic strength by volume of 80 percent volume or 
higher under subheading 2207.10.60, Harmonized Tariff Schedules 
of the United States, the importer of his agent shall file in connec- 
tion with the entry a declaration that the alcohol is to be used for 
nonbeverage purposes only and whether the alcohol is to be used for 
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fuel purposes. Customs shall release the alcohol for transfer, under 
internal revenue bond, to a distilled spirits plant upon deposit of es- 
timated duty, if any, and without the payment of the internal reve- 
nue tax upon receipt of a transfer record for bulk spirits. In addi- 
tion, a package gauge record must be submitted to Customs if the 
alcohol is in packages, as specified in subpart I of Part 251, Bureau 
of Alcohol, Tobacco and Firearms (BATF) Regulations (27 CFR Part 
251, Subpart I). The transfer shall be accomplished in accordance 
with subpart L of Part 251, Bureau of Alcohol, Tobacco and Fire- 
arms Regulations (27 CFR Part 251, Subpart L). 

(b) An appropriate BATF permit shall be filed with Customs in 
connection with the withdrawal of ethyl alcohol from Customs cus- 
tody by the United States or any governmental agency thereof for 
its own use for nonbeverage purposes. Such permit shall be filed 
before release under the entry without the deposit of estimated du- 
ties, if any, and internal revenue tax, or before release in accor- 
dance with the provisions of section 141.102(d) of this chapter. (See 
subpart M of Part 251, Bureau of Alcohol, Tobacco and Firearms 
Regulations (27 CFR Part 251, Subpart M)). 

(c) The procedures for the withdrawal free of tax on the entry of 
ethyl alcohol for nonbeverage purposes from the Virgin Islands are 
found in subpart O of Part 250, Bureau of Alcohol, Tobacco and 
Firearms Regulations (27 CFR Part 250, Subpart O). 


PART 141—ENTRY OF MERCHANDISE 


1. The authority citation for Part 141 would continue to read as 
follows: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624 * * *. Subpart G also is- 
sued under 19 U.S.C. 1505. 
* * * 


* * x * 
2. Section 141.102 is revised to read as follows: 
§ 141.102 When deposit of estimated duties, estimated taxes, 
or both not required. 
* * BS 


* * * * 


(b) Bulk distilled spirits transferred to the bonded premises of a 
distilled spirits plant. An importer may transfer distilled spirits in 
bulk to the bonded premises of a distilled spirits plant, without the 
payment of tax, under the provisions of section 5232(a), Internal 
Revenue Code of 1986 (26 U.S.C. 5232(a)), and the regulations of the 
Bureau of Alcohol, Tobacco and Firearms (27 CFR Part 251). 

* * * * * * % 


PART 178—APPROVAL OF INFORMATION COLLECTION 
REQUIREMENTS 


1. The authority citation for Part 178 continues to read as follows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 1624, 44 U.S.C. 3501 et seg. 
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2. Section 178.2 is amended by inserting the following in the ap- 
propriate numerical sequence according to the section number 
under the columns indicated. 


§ 178.2 Listing of OMB control numbers. 


19 CFR Section Description OMB Control No. 


* * * * * 


Importation of ethyl 1515-0160 
alcohol for nonbeverage 

purposes. 
* 


* * * 


WILLIAM VON Raas, 
Commissioner of Customs. 
Approved: June 8, 1989. 
MicuHaet L. WILLIAMS, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 6, 1989 (54 FR 28412)] 





U.S. Court of Appeals for the 
Federal Circuit 


ERRATUM 


(Appeal No. 89-1080) 


RSI (Inpia) Pvt., Ltp., Soura Bay Founpry, CRESwELL TRADING Co. AND 
City Pipe Co., PLAINTIFFS-APPELLANTS, KaJARIA Castincs Pvt., Ltp., 
KeyriwAL Iron & Steet Works, SeRAMPORTE INDustTRIES Pvrt., LtD., 
UMA Iron & Steet Co., Commex Corp., Govinp Steet Co., Lrp. AND 
East Coast MANUFACTURING, PLAINTIFFS v. UNITED StTaTEs, MALCOLM 
BALDRIGE, SECRETARY OF COMMERCE, GILBERT B. KapLan, Deputy Assis- 
TANT SECRETARY OF COMMERCE FOR Import ADMINISTRATION, AND WILLIAM 
VON Rass, CoMMISSIONER OF CUSTOMS, DEFENDANTS-APPELLEES, PINKERTON 
Founpry Inc., ALHAMBRA FounprY Co., ALLEGHENY Founpry Co., CAmp- 
BELL Founpry Co., DeeTer Founpry INc., East JoRDAN IRON Works, 
Inc., LEBARON Founpry INc., Municipa Castincs Inc., NEENAH Foun. 
pry Co., U.S. Founpry & Mrc. Corp., AND VuLCAN Founpry INc., 
DEFENDANTS 


(Decided June 1, 1989) 


Please make the following correction to Appeal No. 89-1080, pub- 
lished in the Customs BULLETIN, Vol. 23, No. 25, dated June 21, 1989. 

Page 25, line 20, change “International Trade Commission” to 
ae, 








United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Edward D. Re 


Judges 


James L. Watson Thomas J. Aquilino, Jr. 
Gregory W. Carman Nicholas Tsoucalas 
Jane A. Restani R. Kenton Musgrave 
Dominick L. DiCarlo 


Senior Judges 
Morgan Ford 
Frederick Landis 
Herbert N. Maletz 
Bernard Newman 
Samuel M. Rosenstein 
Nils A. Boe 


Clerk 
Joseph E. Lombardi 








Decisions of the United States 
Court of International Trade 


(Slip Op. 89-84) 


Ipsco, INc. AND Ipsco STEEL, INC., PLAINTIFFS v. UNITED STATES, DEFENDANT, 
AND LONE Star STEEL Co., DEFENDANT-INTERVENOR 


Court No. 88-05-00365 
[Judgment for defendant; defendant’s motion to strike granted.] 


(Dated June 15, 1989) 


Paul, Weiss, Rifkind, Wharton & Garrison (Robert E. Montgomery and George 
Kleinfeld) for plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch, (Platte B. Moring, IID), Civil Division, United States 
Department of Justice for defendant. 

Akin, Gump, Strauss, Hauer & Feld (Warren E. Connelly, Valerie A. Slater and 
Angela J. Paolini) for defendant-intervenor. 


OPINION 


Restani, Judge: Plaintiffs, Ipsco Inc. and Ipsco Steel Inc. (Ipsco), 
bring this action pursuant to Rule 56.1 of the Rules of this Court 
challenging an April 1988 determination of the United States De- 
partment of Commerce, International Trade Administration (ITA) 
clarifying the scope of certain antidumping and countervailing duty 
orders covering imports of oil country tubular goods (OCTG) from 
Canada. Public Record Document Number (PR) 66. In those orders, 
the scope of the investigations was said to cover: 


“oil country tubular goods” which are hollow steel products of 
circular cross-section intended for use in drilling for oil and 
gas. These products include oil well casing, tubing and drill 
pipe of carbon or alloy steel, whether welded or seamless, man- 
ufactured to either American Petroleum Institute (API) or non- 
API (such as proprietary) specifications * * *. This investigation 
includes OCTG that are in both finished and unfinished 
condition. 


51 Fed. Reg. 21,782, 21,783 (Jun. 16, 1986) (emphasis added). 

The scope ruling at issue in this case was made following a June 
30, 1987 request by Ipsco for a determination “that certain imports 
of steel pipe and hollow structural sections from IPSCO are not 
properly included within the scope of the antidumping or counter- 


11 
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vailing duty orders covering OCTG from Canada” because “[s]uch 
merchandise was used for water transmission or for the construc- 
tion of foundations and was clearly not intended for use in drilling 
for oil and gas.” PR 1. On July 28, 1987, Ipsco submitted to ITA a 
more detailed request specifically listing imports which Ipsco felt 
should be excluded from the orders and setting forth its rationale 
for seeking the exclusions. PR 3. In general, Ipsco indicated that the 
listed imports either possessed physical characteristics (i.e. were 
rectangular or built to non-standard sizes), or contained defects (i.e. 
were bent or had open (unwelded) seams), which made them unsuit- 
able for OCTG use and that these imports, in fact, were not actually 
used as OCTG but were used “for plumbing, water transmission, 
water well casing, piling for building foundations, and structural 
support applications.” Jd. at 3. 

After soliciting and receiving comments from interested parties, 
ITA issued a scope ruling on December 17, 1987, PR 32, in response 
to Ipsco’s request. That ruling, which was found to contain certain 
errors, was rescinded shortly thereafter. Subsequently, ITA solicited 
additional information from interested parties and industry experts 
and on April 14, 1988 issued the corrected scope ruling which now 
is the subject of this action. In the challenged scope ruling ITA de- 
termined that: 


the scope of the orders includes API-specification OCTG and all 
other pipe with the following characteristics used in OCTG ap- 


plications: length of at least 16 feet; outside diameter of stan- 
dard sizes published in the API or proprietary specifications for 
OCTG, with tolerances of plus 's inch for diameters less than or 
equal to 8° inches and plus ; inch for diameters greater than 
8s inches; minimum wall thickness as identified for a given 
outer diameter as published in the API or proprietary specifica- 
tions for OCTG; and a minimum of 40000 PSI yield strength 
and a minimum of 60000 PSI tensile strength. Additionally, 
OCTG with seams includes only pipe using electric resistance 
welding technique. Furthermore, these orders include OCTG 
with non-standard size wall thickness greater than the mini- 
mum identified for a given outer diameter as published in the 
API or proprietary specifications for OCTG, with surface scabs 
or slivers, irregularly cut ends, ID or OD weld flash, or open 
seams. OCTG may be bent, flattened or oval, and may lack cer- 
tification because the pipe has not been mechanically tested or 
has failed those tests. 


Further, we exclude pipe with any of the following characteris- 
tics: manufactured to non-circular shape, i.e. rectangular or 
square; less than 16 feet in length; less than 40000 PSI yield 
strength; less than 60000 PSI tensile strength; outside diame- 
ters outside API specifications; and if with seams, welded with 
other than the electric resistance technique. 
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PR 66. Recognizing that certain grades of non-OCTG pipe may meet 
the above-mentioned physical criteria, ITA instituted an end-use 
certification procedure. Under this procedure, Customs is instructed 
to suspend liquidation on all entries of pipe which meet the mini- 
mum criteria for OCTG and collect estimated antidumping/counter- 
vailing duties at the time of entry.' Duties, however, will be refund- 
ed to importers who can demonstrate with end-use certification or 
other conclusive evidence that the pipe was not actually used as 
OCTG by the ultimate consumer. See PR 65 at 6-7. 


ARGUMENT 


Plaintiffs argument is twofold. First, plaintiffs assert that ITA’s 
April scope ruling was not merely a clarification of the original 
scope determination, but rather, was an unlawful expansion of that 
determination. Plaintiffs’ Brief at 4. Second, plaintiffs claim that 
the end use certification process established in the scope ruling “is 
a sham which does not remedy the determination’s legal defects,” 
id. at 13, and that ITA “has failed to implement the certification 
process in good faith and has imposed arbitrary and unfair procedu- 
ral hurdles to deny plaintiffs any relief.” Jd. at 15. 

Defendant responds that the scope ruling simply clarifies and fur- 
ther defines an ambiguous phrase used in the original determina- 
tion, namely, “intended for use in drilling for oil and gas,” in order 
to aid enforcement of and ensure compliance with the antidumping 
and countervailing duty orders. Defendant’s Brief at 11. Defendant 
also moves to strike page 15 through the first half of page 19 of 
plaintiffs’ brief which contains plaintiffs’ objections to ITA’s imple- 
mentation of the end-use certification procedure and an attachment 
thereto consisting of a letter from plaintiffs’ counsel to ITA, dated 
January 19, 1989.2 Defendant avers that in the cited pages and the 
attachment, “plaintiffs attempt to introduce matters concerning 
transactions occurring after the closing of the administrative record 
and the issuance of the scope determination, which is challenged in 
this action.” Defendant’s Motion to Strike at 1. 


DISCUSSION 


The first issue before the court, simply stated, is whether ITA’s 
April 1988 scope ruling was an expansion of the original scope de- 
termination or merely a clarification of that determination. Accord- 
ing to plaintiffs, “the scope determination being challenged estab- 
lishes such a broad set of physical criteria for the identification of 
OCTG that it in fact encompasses other types of pipe which were 
not intended for use in drilling for oil and gas—even though the fi- 

'For entries of certain grades of line pipe whose physical specifications overlap with OCTG (grades X42, X46, 
X52, X56, X60, X65, X70 and X80) and which are specifically invoiced as line pipe, ITA instructed Customs to 
suspend liquidation but not to require a deposit of estimated antidumping/countervailing duties. As with other 
types of pipe, importers may submit evidence demonstrating that this line pipe is not being used as OCTG and if 
this is established to ITA’s satisfaction, the entries will be liquidated without duties. PR 65 at 6-7. 


“This letter was not, in fact, attached to the briefs submitted by plaintiffs to the court. As the letter clearly 
falls outside of the administrative record in this case, see infra, replacement copies were not requested. 
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nal Commerce and International Trade Commission (“ITC”) deter- 
minations were expressly limited to pipe which the importer intend- 
ed for such drilling purposes.” Plaintiffs’ Brief at 2. Plaintiffs specif- 
ically challenge what they perceive as ITA’s “inclusion of line and 
standard pipe within the OCTG orders.” Jd. at 12. Defendant re- 
sponds that ITA “has not reached out and added any new products 
to the scope of the orderjs].” Defendant’s Brief at 9. Defendant de- 
nies that the scope ruling has resulted in the inclusion of line and 
standard pipe within the scope of the orders and asserts that 
“OCTG, which is defined as pipe possessing certain physical crite- 
ria, is the only product covered by the orders.” Jd. at 10.° 

It is well established, and undisputed here, that ITA may not ex- 
pand the scope of its antidumping and countervailing duty orders 
beyond the merchandise encompassed by the final less than fair 
value and subsidy determinations. See, e.g., Royal Business Ma- 
chines v. United States, 1 CIT 80, 86-87, 507 F. Supp. 1007, 1013-14 
(1980) aff'd. 669 F.2d 692 (C.C.P.A. 1982). ITA, however, does have 
the authority to clarify and explain the scope of such orders. See, 
e.g., Diversified Prods, Corp. v. United States, 6 CIT 155, 159, 572 F. 
Supp 883, 887 (1983). 

At the center of this controversy is ITA’s treatment of certain 
pipe which has been labelled by the manufacturer as a non-OCTG 
grade of pipe, e.g. line or standard grade, but which nonetheless 
meets the physical criteria selected by ITA to identify OCTG.‘ 
Plaintiffs argue that such pipe is not lawfully within the scope of 
the orders. According to plaintiffs: 


The steel industry distinguishes different pipe products through 
stencils and other immutable markings on the pipe that attest 
to the industry-approved performance specifications which the 
pipe is designed to satisfy* * *. 

A manufacturer intending to produce OCTG will seek to at- 
tain the chemical composition and molecular structure of an 
OCTG grade of pipe, will test the product against various API 
OCTG performance requirements to insure that it will survive 
the stresses that it will encounter in OCTG applications, will 
certify this fact, and will stencil or otherwise indelibly mark the 
end product as such. 


‘Plaintiffs argue that line and standard pipe may be distinguished from OCTG according to certain “class or 
kind” criteria set forth in Diversified Prods. Corp. v. United States, 6 CIT 155, 572 F. Supp. 883 (1983). The cited 
criteria, however, are used by ITA in determining whether new products belong to the class or kind of merchan- 
dise described in outstanding antidumping/countervailing duty orders. See also Kyowa Gas Chem. Indus, Co. v. 
United States, 7 CIT 138, 140, 582 F. Supp. 887, 889 (1984). This case does not involve new products. In any case, 
defendant does not argue that line and standard grade pipe are within the scope of the orders. Rather, defendant 
argues that pipe which possesses the physical characteristics of both OCTG and a non-OCTG grade of pipe, e.g. 
line or standard grade, is OCTG for the purposes of this case and is included within the scope of the orders, un- 
less an importer can demonstrate that the pipe was not actually used as OCTG. 

4In their Reply Brief at page 3, plaintiffs state: 


[We have] never advocated the exclusion from the orders of unstencilled OCTG which is used for oil and 
gas drilling. Instead, our appeal seeks the exclusion of only that pipe which either is stencilled as line, 
standard, or other non-OCTG grades of pipe, or is unstencilled, but demonstrably was not sold for use, or 
actually used, as OCTG. 
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Plaintiffs’ Brief at 7-8 (emphasis added). Reasoning that it “would 
be illogical for a manufacturer that wished to market pipe as OCTG 
to label it as generally less valuable line or standard pipe grade,” 
plaintiffs argue that such stencilling or marking should be consid- 
ered as conclusive evidence of the pipes’ “intended use.” Jd. 

Defendant disagrees and argues that because the stencilling or 
marking of pipe “is a voluntary practice which is not required by 
the API or any other governmental or private authority, * * * the 
labelling and marking of pipe as ‘standard’ or ‘line’ pipe [is] mean- 
ingless within the context of these orders.” Defendant’s Brief at 11. 
Defendant contends that pipe which possesses the physical charac- 
teristics of OCTG can be used as OCTG regardless of labels placed 
on the pipe and that such pipe is within the scope of the orders un- 
less the end-user certifies to ITA that the pipe was not used as 
OCTG. 

The court is not persuaded that ITA acted improperly in rejecting 
plaintiffs’ contention that a pipe’s stencil or marking should be re- 
garded as conclusive evidence of the pipe’s intended use when such 
stencilling or marking is a voluntary practice in the industry, PR 
53, 54, 55, and when such pipe possesses all of the physical charac- 
teristics which would enable it to be used as OCTG. Although sten- 
cilling or marking may be strong evidence of what the manufactur- 
er considers to be the product’s intended use, such labelling does 
not necessarily reflect an importer or end-user’s view of the prod- 
uct’s intended use, nor does it prevent the pipe from actually being 
used as OCTG. As indicated in the record, a knowledgeable engi- 
neer may use for drilling purposes any pipe that meets the mini- 
mum requirements for OCTG. PR 53 at 2. Plaintiffs do not deny an 
overlap in physical characteristics between OCTG and other types 
of non-OCTG pipe or that pipe meeting the physical specifications 
for OCTG may be used as OCTG regardless of the stencil or mark- 
ing placed on the pipe. ITA, therefore, acted reasonably in rejecting 
plaintiffs’ suggested approach which would allow manufacturers 
and importers to evade the imposition of duties by simply labelling 
OCTG pipe as non-OCTG pipe sharing the same physical 
characteristics. 

Plaintiffs have also failed to convince the court that the physical 
criteria selected by ITA for identifying OCTG are in any way unrea- 
sonable or that the use of these criteria when combined with the 
end-use certification procedure results in an unlawful expansion of 
the scope of the antidumping and countervailing duty orders. In 
reaching this conclusion, the court notes the importance of the fact 
that ITA afforded plaintiffs full opportunity to assist the agency in 
selecting the relevant physical criteria. 

After submitting their initial exclusion request, plaintiffs partici- 
pated in discussions with officials at ITA and were advised of cer- 
tain criteria that were being considered to distinguish OCTG from 
non-OCTG products. Plaintiffs were allowed to submit written ob- 
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jections to the proposed criteria, and did so on December 7, 1987. 
PR 27. In the submitted comments, plaintiffs proposed to ITA 
“three complementary means of amending its proposed physical cri- 
teria to achieve the result intended by the orders: (1) addition of a 
wall thickness criteria;® (2) exclusion of pipe identified by stencils as 
built to specifications for non-OCTG applications; and (3) exclusion 
of pipe certified by the actual end-user as used in non-OCTG appli- 
cations.” Jd. at 7. Plaintiffs stated that unless ITA adopted these or 
other suitable amendments, the proposed physical criteria would 
“expand the orders’ scope to encompass pipe intended, designed, 
manufactured and actually used in non-OCTG applications—a re- 
sult neither envisaged by the orders nor legally permissible under 
the statutory guidelines and judicial precedent governing these pro- 
ceedings.” Jd. at 7-8. As indicated in the scope ruling, ITA adopted 
two of these three proposed amendments. Only the stencilling 
criterium was not accepted. Plaintiffs did not propose any addition- 
al criteria which would allow ITA to more accurately distinguish 
OCTG from non-OCTG products. 

While the court is sympathetic to plaintiffs’ legitimate concern 
that pipe actually used in non-OCTG applications not be included 
within the scope of the orders, that concern appears to be adequate- 
ly addressed through ITA’s end-use certification procedure, as that 
procedure is set forth in the administrative record under review.® 
ITA’s use of this sort of procedural safeguard has previously been 
upheld by the court, Mitsubishi Elec. Corp. v. United States, 12 CIT 
——, 700 F. Supp. 538, 559 (1988), appeal docketed, No. 89-1237 
(Fed. Cir. Jan. 30, 1989), and is a reasonable extension of ITA’s au- 
thority to clarify the scope of antidumping and countervailing duty 
orders.’ 

The remaining issue before the court concerns plaintiffs’ objec- 
tions to the manner in which ITA has implemented the end-use cer- 
tification procedure. Defendant argues that these arguments are 
not now properly before the court and has moved to strike page 15 
through the first half of page 19 of plaintiffs’ brief and a letter at- 
tached thereto, dated January 19, 1989, from plaintiffs’ counsel to 
ITA. 

Under the statute, the record for review is defined as: 


5With regard to the proposed wall thickness criteria, plaintiff stated: 
Unlike the other API specifications for OCTG, there is very little overlap between the wall thicknesses 
specified for OCTG versus line and plumbing pipe * * *. Only small quantities of non-OCTG pipe would 
filter into an order limited to pipe with API-spec OCTG wall thicknesses, and these could be excluded on 
the basis of other additional criteria outlined below. 


PR 27 at 6. 

®The court does not presently decide whether or not ITA has implemented this procedure in a manner which 
achieves the intended result, see infra. only that, on its face, the procedure appears to be a reasonable means of 
ensuring that pipe which meets the physical criteria of OCTG but which is not actually used in OCTG applica- 
tions is excluded from the orders. 

‘In the administrative proceeding below, plaintiffs consistently argued in favor of an end-use certification pro- 
cedure, PR 17, 25, 27, and stated that “|njo more reliable means exists for establishing that pipe falls outside the 
orders own express limitations in scope.’ PR 27 at 7. 
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(i) a copy of all information presented to or obtained by the 
Secretary, the administering authority, or the Commission dur- 
ing the course of the administrative proceeding, including all 
government memoranda pertaining to the case and the record 
of ex parte meetings required to be kept by section 1677f(a\(3) of 
this title; and 

(ii) a copy of the determination, all transcripts or records of 
conferences or hearings, and all notices published in the Feder- 
al Register. 


19 U.S.C. § 1516a(b)(2)(A) (1982) (emphasis added). The court has de- 
fined “during the course of the administrative proceeding” to be 
“during the particular review proceeding which results to be deter- 
mination which is the subject of challenge.” Beker Indus. Corp. v. 
United States, 7 CIT 313, 315 (1984). 

In the present case, plaintiffs have made a motion for judgment 
upon the agency record challenging ITA’s April 14, 1988 scope de- 
termination. Accordingly, the administrative record subject to re- 
view is limited to information which was before the agency at the 
time that determination as made. Information gathered by ITA fol- 
lowing the scope determination relating to the administration of 
the certification procedure is not, therefore, part of the administra- 
tive record filed with this court.’ As plaintiffs’ arguments on page 
15 through the first half of page 19 of its brief and the January 19, 
1989 letter attached thereto relate entirely to events occurring dur- 
ing this subsequent period, the court grants defendant’s motion to 
strike.° 

For the foregoing reasons judgement is entered in favor of 
defendant. 


(Slip Op. 89-85) 


Unitep Mine Workers or America, District No. 5, PLAINTIFF v. U.S. 
DEPARTMENT OF LABOR, DEFENDANT 


Court No. 87-07-00774 


[Motion for judgment upon the agency record denied; action dismissed.] 


*The court notes that there are limited circumstances in which the court may look beyond the administrative 
record, e.g.. when there has been a strong showing of bad faith or improper behavior on the part of the agency. 
See Public Power Council v. Johnson, 674 F. 2d 791, 795 (9th Cir. 1982) (citing Citizens to Preserve Overton Park, 
Inc. v. Volpe, 401 U.S. 402 (1971); Armco, Inc., v. United States, 13 CIT ——, Slip Op. 89-63 (May 12, 1989). Plain- 
tiffs, however, have failed to make such a showing. ITA’s alleged failure to provide adequate notice of its deadline 
for the submission of information relating to Ipsco’s unliquidated 1986 and 1987 entries is not adequate evidence 
that ITA, at the time it made its scope determination, had no intention of applying the determination fairly. 
Moreover, any prejudice which plaintiffs may have suffered as a result of this alleged inadequate notice could 
have been challenged in the administrative review proceeding. 

Plaintiffs claim that because they are not participating in the administrative review of the OCTG orders, they 
have "no other forum but this Court to expose the Department's end use certification procedure as a sham which 
has not yet excluded a single entry of IPSCO line, standard or other non-OCTG pipe.” Plaintiffs’ Reply Brief at 7. 
That plaintiffs have chosen not to participate in the administrative review does not alter the fact that informa- 
tion relating to ITA’s subsequent implementation of the end-use certification procedure is not a part of the ad- 
ministrative record in this case challenging the scope determination. 
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(Decided June 19, 1989) 


Ada Guyton for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. 
Melnbrencis) for defendant. 


OPINION 


CarMaN, Judge: Plaintiff, United Mine Workers of America, Dis- 
trict Number 5 (UMWA) moves this Court for judgment upon the 
agency record, contending that the defendant United States Depart- 
ment of Labor (Labor or the Department) improperly denied work- 
ers at the Newfield Mine and the Russellton Preparation Plant eli- 
gibility for trade adjustment assistance under Title II of the Trade 
Act of 1974 as amended. 19 U.S.C. §§ 2271-98 (1982 & Supp. V 
1987).! 

UMWA argues that the Department’s denial of certification of el- 
igibility for trade adjustment assistance is not supported by sub- 
stantial evidence on the record. Plaintiff claims that the Depart- 
ment’s determination is not in accordance with law because Labor 
utilized an improper base year in determining whether workers 
were eligibile for assistance. UMWA requests that this Court re- 
verse Labor’s denial of certification and issue an order certifying 
the workers for adjustment assistance. In the alternative, UMWA 
requests a remand to the Department of Labor for further consider- 
ation. The Department of Labor seeks the affirmance of its determi- 
nation and dismissal of this action. 

On the basis of the papers submitted herein, the arguments of the 
parties, the relevant case law and an examination of the adminis- 
trative record, the Court finds that Labor’s determination is based 
on substantial evidence on the record and is in accordance with law. 
The determination by Labor is affirmed and the action is dismissed. 


BACKGROUND 


In early February of 1987 UMWA filed petitions for certification 
of eligibility for trade adjustment assistance benefits on behalf of 
workers of LTV Steel Corporation’s (LTV) Russellton Preparation 
Plant in Russellton, Pennsylvania and its Newfield Mine located in 
Verona, Pennsylvania. Administrative Record Documents 2, 4 
(hereinafter R.). The workers at the Newfield Mine were engaged in 
mining low sulphur metallurgical coal which was subsequently 
shipped to the Russellton Preparation Plant where it was cleaned 
and prepared for sale. Jd. Both LTV facilities were closed in Decem- 
ber 1986, resulting in twenty layoffs at the Russellton Plant and 
one hundred layoffs at Newfield Mine. R. 30. 


'The Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, §§ 1421-30, 102 Stat. 1107, 
1242-44 (1988) renumbered 19 U.S.C. § 2272 as § 2272(a) and added § 2272(b) relating to the eligibility of oil and 
yas workers to apply for adjustment assistance benefits. These changes do not effect this determination. 
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1380; Former Employees of Rocky Mountain Region Office of Terra 
Resources, 13 CIT , Slip Op. 89-71, at 5 (May 23, 1989); Former 
Employees of Geosearch, 11 CIT at ——, Slip Op. 87-144 at 4. The 
action is barred under 28 U.S.C. § 2636(d) (Supp. V 1987). The mo- 
tion to dismiss is granted. 


(Slip Op. 89-88) 


ForRMER EmpLoyees OF NL Inpustries, INC., PLAINTIFF v. U.S. DEPARTMENT 
OF LABOR, DEFENDANT 


Court No. 89-03-00127 
[Defendant’s motion to dismiss is granted.] 
(Decided June 27, 1989) 


Harold G. Hopkins, pro se, for plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, United States Department of Justice 
(Platte B. Moring, III) for defendant. 


OPINION 


CarMAN, Judge: Defendant Department of Labor moves pursuant 
to Rule 12(b)(5) of the Rules of this Court to dismiss this action for 
failure to state a claim upon which relief can be granted. Labor 
claims the plaintiffs failed to file their petition for trade adjustment 
assistance within the statutory deadline imposed by section 1421(a) 
of the Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 
100-418, 102 Stat. 1107, 1242-43 (1988) (hereinafter OTCA). Plain- 
tiffs, former employees of NL Industries represented pro se, failed to 
respond to this motion. On the basis of the facts of this case, the 
plain meaning of the statute and judicial precedent, this Court must 
dismiss this action. 


BACKGROUND 


Plaintiffs filed a petition for certification of eligibility for trade 
adjustment assistance with Labor dated February 22, 1989 on be- 
half of workers at two NL Treating Chemicals plants in Oklahoma 
City, Oklahoma, and Houston, Texas. The petition alleges that 
“Hundreds” of workers engaged in production of oil field drilling 
fluids and production chemicals were separated from employment 
beginning in September of 1983 due to increased imports of oil. 

By letter dated March 2, 1989 Labor returned plaintiffs’ petition 
contending it failed to meet the filing requirements of the OTCA. 
The letter stated in part as follows: 

OTCA extends [trade adjustment assistance] eligibility to 
some independent gas and oil industry workers engaged in 
drilling or exploration services. It gave them a one-time 90 day 
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opportunity to file for retroactive benefits, by November 18, 
1988, as if they were producing oil and gas. Your petition dated 
February 22, 1989 was received in the Office of Trade Adjust- 
ment Assistance (OTAA) after the November 18, 1988 deadline 
and therefore does not meet the filing requirements of OTCA to 
obtain retroactive [trade adjustment assistance] benefits. There 
is no provision for extending the filing period or waiving the fil- 
ing requirement. 


By an undated letter to the clerk of this Court plaintiffs’ pro se 
representative contested Labor’s refusal to accept for filing their pe- 
tition for trade adjustment assistance. The clerk of this Court 
deemed the letter a valid summons and complaint filed on March 9, 
1989. In the letter, plaintiffs argue that they should not be penal- 
ized for their late filing because NL Industries was not “interested 
enough” in its employees to file in their behalf. The letter also ap- 
peals to this Court to reinstate the petition on the grounds of basic 
fairness. 

In its Motion to Dismiss, Labor notes that section 1421(a)(1)(B) of 
the OTCA created a one-time exception to the one year filing rule 
(see 19 U.S.C. § 2273(b)(1) set out infra) for workers engaged in the 
production of oil and gas who were separated from employment af- 
ter September 30, 1985. Labor claims that the OTCA established 
that all claims for trade adjustment assistance had to be filed by 
November 18, 1988, or ninety days from the date of the OTCA’s en- 
actment which was August 23, 1988. Labor concludes that since ju- 
dicial precedent holds the statutory time limit for filing cannot be 
waived or tolled, plaintiffs’ petition dated February 22, 1989 was 
not timely. 


Discussion 


Prior to the enactment of the Trade and Competitiveness Act of 
1988, section 222 of the Trade Act of 1974 (hereinafter the 1974 
Act), 19 U.S.C. § 2272, authorized the Secretary of Labor to certify a 
group of workers for trade adjustment assistance if, among other 
things, increases of articles like or directly competitive with articles 
produced by the separated workers’ firm contributed importantly to 
their total or partial separation and to the decline in the firm’s 
sales or production. Section 223 of the 1974 Act, 19 U.S.C. § 2273, 
requires the Secretary of Labor to determine whether petitioning 
workers meet the eligibility requirements for adjustment assistance 
set forth in section 222 of the 1974 Act, and to issue a certification 
of eligibility to apply for assistance to any worker group meeting 
such requirements. The statute also provides in pertinent part as 
follows: 

(b) Workers covered by certification 

A certification [of eligibility] under this section shall not ap- 


ply to any worker whose last total or partial separation from 
the firm or appropriate subdivision of the firm before his appli- 
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cation under section 2291 [for trade readjustment allowances] 
of this title occurred— 


(1) more than one year before the date of the petition on 
which such certification was granted * * *. 


19 U.S.C. § 2273(b) (1982) (emphasis added). 

Prior to the enactment of the OTCA, under section 222 of the 
1974 Act, workers engaged in the exploration for oil have been held 
not to “produce” an article within the meaning of the statute and, 
therefore, ineligible for trade adjustment assistance. Former Em- 
ployees of Zapata Offshore Co., Inc. v. United States, 11 CIT ——, 
Slip Op. 87-124 (Nov. 9, 1987). Additionally, based upon the statuto- 
ry language and the legislative history of section 223, this Court has 
held that the one year rule for filing trade adjustment assistance 
petitions cannot be waived or tolled but must be interpreted strict- 
ly. Accordingly, this Court has dismissed actions (or parts of actions) 
in which the workers’ petition for certification for trade adjustment 
assistance was filed more than one year after the date upon which 
their employment was terminated, stating that the one year rule is 
not waivable. United Mine Workers of America v. Brock, 11 CIT 
——, 664 F. Supp. 543, 544 (1987); Former Employees of Westmore- 
land Mfg. Co. v. United States, 10 CIT 784, 787-88, 650 F. Supp. 
1021, 1024-25 (1986). 

Effective August 23, 1988, section 1421(a) of the OTCA, amended 
section 222 of the 1974 Act, 19 U.S.C. § 2272, by adding at the end 
thereof a new subsection (b) which states in pertinent part: 

For purposes of subsection (a)(3)— 

* * * * * * * 

(2A) Any firm, or appropriate subdivision of a firm, that en- 
gages in exploration or drilling for oil or natural gas shall be 
considered to be a firm producing oil or natural gas. 

(B) Any firm, or appropriate subdivision of a firm, that en- 
gages in exploration or drilling for oil or natural gas, or other- 
wise produces oil or natural gas, shall be considered to be pro- 
ducing articles directly competitive with imports of oil and with 
imports of natural gas. 


102 Stat. at 1242-43. 

Section 1421(a)(1)(B) of the OTCA also added the following provi- 
sion allowing certain one-time exceptions to the one year filing rule 
contained in section 223(b) of the 1974 Act: 


Notwithstanding section 223(b) of the Trade Act of 1974, or 
any other provision of law, any certification made under sub- 
chapter A of chapter 2 of title II of such Act which— 


(i) is made with respect to a petition filed before the date 
that is 90 days after the date of enactment of this Act, and 

(ii) would not have been made if the amendments made 
by subparagraph (A) had not been enacted into law, 





38 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 29, JULY 19, 1989 


shall apply to any worker whose most recent total or partial 
separation from the firm, or appropriate subdivision of the 
firm, described in section 222(a) of such Act occurs after Sep- 
tember 30, 1985. 


102 Stat. at 1243. 

Thus, since August 23, 1988, the effective date of the OTCA 
amendments, a firm engaged in the exploration or drilling for oil is 
to be considered a firm producing an article (oil) directly competi- 
tive with imports of oil. Additionally, workers separated after Sep- 
tember 30, 1985 from a firm engaged in the exploration or drilling 
for oil, who were not eligible for trade adjustment assistance prior 
to the 1988 amendment, were given a one-time opportunity to apply 
for trade adjustment assistance, regardless of the one year rule, by 
filing a petition within ninety days after the effective date of the 
1988 Act. See Trade Adjustment Assistance; Oil and Gas Explora- 
tion and Drilling Workers; Petitions, 53 Fed. Reg. 35,390 (Sept. 13, 
1988); H.R. Conf. Rep. No. 576, 100th Cong., 2nd Sess. 694, reprinted 
in 1988 U.S. Code Cong. & Admin. News 1547, 1727. 

Since the OTCA’s effective date was August 23, 1989, plaintiffs’ 
petition dated February 22, 1989 and received by Labor sometime 
thereafter was untimely filed. 


CONCLUSION 


This Court is constrained to give effect to statutory enactments as 
mandated by Congress even though the results may appear harsh. 
Whatever the merits of plaintiffs’ claims, the statutory scheme as 
enacted by Congress and discussed in this case, provides them no re- 
lief. On the basis of the foregoing, this Court holds plaintiffs’ peti- 
tion was untimely filed and it was appropriate for the Department 
of Labor to refuse to accept it. Consequently, plaintiffs’ have failed 
to state a claim upon which relief can be granted and this action is 
dismissed. 


(Slip Op. 89-89) 
UNIVERSAL CooPERATIVES, INC., PLAINTIFF uv. UNITED STATES, DEFENDANT 
Court No. 88-08-00648 


[Defendant’s motion to dismiss granted.] 


(Decided June 27, 1989) 


Johnson, Killen, Thibodeau & Seiler, (Thomas R. Thibodeau) for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney-in-Charge, International Trade Field Office, Nancy M. Frieden, Department of 
Justice, Civil Division, Commercial Litigation Branch. 
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Watson, Judge: This case raises the question of whether the im- 
porter, having failed to file a protest in time to prevent the tariff 
treatment of its merchandise from becoming final under Section 
514 of the Tariff Act of 1930, can take advantage of the more gener- 
ous time period allowed by Section 520(c) of said Act, 19 U.S.C. 
§ 1520(c) and obtain relief by characterizing the adverse tariff treat- 
ment as arising from a “mistake of fact” by the Customs Service. 

In general, Section 514 makes tariff treatment of merchandise fi- 
nal and conclusive, unless that treatment is protested within ninety 
days of liquidation.! Section 520(c) allows an exception to the finali- 
ty of Section 514, and permits reliquidation of the merchandise to 
correct clerical errors, mistakes of fact, or other inadvertences not 
amounting to errors of law’, if they are brought to the attention of 
the appropriate customs officer within one year after liquidation. 

The question presented here originated in a 1983 importation of 
polypropylene baler twine. The plaintiff entered it as twine pro- 
duced from polypropylene strips over an inch in width, a state of 
facts which would have entitled it to duty-free classification under 
Item 774.55 of the Tariff Schedules of the United States (“TSUS”). 
Based on laboratory analysis of a sample, the Customs Service de- 
termined that the polypropylene strips were less than one inch in 
width and, as a result, classified the entry as cordage of man-made 
fiber under Item 316.55 of the TSUS. The entry was liquidated on 
May 1, 1987 and plaintiff's protest, filed on the ninety-first day 
thereafter, was denied as untimely. On October 6, 1987 plaintiff 
filed a petition for reliquidation under 19 U.S.C. § 1520(c)\(1), which 
was denied ten days later. Thereafter, plaintiff filed a timely pro- 
test against the government’s refusal to reliquidate, and, after that 
protest was denied, commenced this action. The action is therefore 
based on the premise that the Customs Service’s determination that 
the polypropylene strips were less than one inch wide, was a mis- 
take of fact of the sort which may be corrected under 19 U.S.C. 
§ 1520(c) and the government’s failure to do so should be rectified 
by the Court. 


'Section 514 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1514(a), provides, in pertinent part: 
(a)* * * decisions of the appropriate customs officer * * *, as to— 
i * o 


* x * 


(2) the classification and rate and amount of duties chargeable; 
1K oa ae te * 


(3) all charges or exactions of whatever character within the jurisdiction of the Secretary of the 
Treasury; 


(5) the liquidation * * * of anentry * * * 


shall be final and conclusive upon all persons * * * unless a protest is filed in accordance with this 
section, or unless civil action contesting the denial of a protest * * * is commenced in the United 
States Court of International Trade in accordance with [28 U.S.C. §§ 2631 and 2632]* * * 
219 U.S.C. § 1520(c) provides, in pertinent part: 
Notwithstanding a valid protest was not filed, the appropriate customs officer may, in accordance with 
regulations prescribed by the Secretary, reliquidate an entry to correct— 

(1) a clerical error, mistake of fact, or other inadvertence not amounting to an error in the con- 
struction of a law, adverse to the importer and manifest from the record or established by docu- 
mentary evidence, in any entry, liquidation, or other customs transaction, when the error, mistake, 
or inadvertence is brought to the attention of the appropriate customs officer within one year after 
the date of liquidation or exaction; 
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The government has moved under Rule 12(b)(6) of the Rules of 
This Court, to dismiss the action for failure to state a claim upon 
which relief can be granted. The government argues that a protest 
under 19 U.S.C. § 1514 was the only proper means by which to place 
the width of the polypropylene strips in dispute. 

The plaintiffs insist that the government’s conclusion that the 
strips were less than an inch in width was mistaken, that this was a 
mistake as to a fact and therefore, that this is the situation for 
which the relief of 19 U.S.C. § 1520(c)(1) was intended. Plaintiff 
seeks to characterize the government’s motion to dismiss as a mo- 
tion for summary judgment in which a factual dispute as to the 
width of the strips precludes judgment. But that factual dispute 
cannot come before resolving the fundamental question of whether 
or not the government was correct to deny reliquidation for lack of 
the statutory prerequisites. Consequently, the first, and, as it turns 
out, exclusive issue in this action, is whether the prerequisite of a 
mistake of fact was present in this situation. 

Plaintiff's argument that this perquisite was satisfied has a logic 
based on a complete misunderstanding of the law. According to 
plaintiff, the width of the strips is a fact; the government’s conclu- 
sion as to that width was mistaken; therefore, the result is a mis- 
take of fact, something which 19 U.S.C. § 1520(c)(1) was designed to 
correct. The flaw in this logic is that there are more types of factual 
mistakes than are dreamt of in plaintiff's philosophy. There is the 
decisional mistake in which a party may make the wrong choice be- 
tween two known, alternative set of facts. There is also the ignorant 
mistake in which a party is unaware of the existence of the correct 
alternative set of facts. The decisional mistake must be challenged 
under Section 514. The ignorant mistake must be remedied under 
Section 520. 

If there was a mistake here, it was surely of the decisional type. 
The government knew that plaintiff was seeking to enter the mer- 
chandise in a manner which required that the strips be wider than 
an inch. Nevertheless, the government, relying on a laboratory test- 
ing of a sample, rightly or wrongly, made a decision that the strips 
were less than one inch wide. This created a situation for which the 
conventional protest method of 19 U.S.C. § 1514 was manifestly de- 
signed, i.e., an importer with a fully informed position regarding its 
merchandise, confronting an informed, but adverse decision by the 
government. One of them may have been mistaken as to the correct 
state of the facts, but it was not from total ignorance of a possible 
alternative state of facts. 

In contrast, a mistake arising from ignorance is well illustrated 
by the circumstances in United States v. C.J. Tower & Sons, 61 
CCPA 90 C.A.D. 1129, 499 F.2d 1277 (1974). In that case the import- 
er did not know that the importation was entitled to duty-free entry 
(as emergency war material) until after liquidation of the entries 
had taken place. For that reason, to demand a protest against the 
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original liquidation would have been palpably unfair and the only 
solution was that provided by the procedure of reliquidation. Here, 
however, all relevant positions as to the facts were known prior to 
the original liquidation and it would have been no hardship, and 
certainly no impossibility, for plaintiff to have made a timely pro- 
test against that liquidation. If the government was mistaken as to 
the facts as a result of having chosen incorrectly from a number of 
known alternatives, then the condition precedent for contesting 
that decision in court was the making of a timely protest under Sec- 
tion 514, thus allowing the question to be considered administra- 
tively in the most orderly and efficient way; protest made after 
liquidation. 

For the reasons given above it is hereby OrDERED that defendant’s 
motion to dismiss this action for failure to state a claim be, and the 
same hereby is, granted. 


(Slip Op. 89-90) 
Ricuarps Mepicat Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 84—10-01337 


[Plaintiff's motion for summary judgment granted; defendant’s cross-motion for 
summary judgment denied.] 


(Decided June 27, 1989) 


Pravel, Gambrell, Hewitt Kimball & Krieger, (Paul E. Krieger, Lester L. Hewitt 
and Eugene R. Montalvo) and Brumbaugh, Graves, Donohue & Raymond (Edward V. 
Filardi) for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney-in-Charge, International Trade Field Office, Kenneth E. Wolf, Department of 
Justice, Civil Division, Commercial Litigation Branch. 


Watson, Judge: Plaintiff Richards Medical Company (“Richards”) 
contests the decisions of the United States Customs Service (Cus- 
toms) to classify certain medical instruments under item 709.27, 
Tariff Schedule of the United States (“TSUS”), rather than item 
960.15, TSUS. The parties submitted an agreed Stipulation of Facts 
in lieu of trial (Stipulation). The Court has jurisdiction under 28 
U.S.C. § 1581(a) (1982). 


BACKGROUND 


Richards imported the hip prostheses along with separately pack- 
aged instruments, which “were specially designed for use to prepare 
the hip joint implantation and to implant the Prosthetic Systems 
into the supporting bone structure.” (Stipulation at 2) 
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The prosthetic systems were classified by Customs under duty- 
free item 960.15, TSUS.' The instruments were classified under 
item 709.27, TSUS, the basket provision for medical, dental, surgi- 
cal and veterinary instruments. Richards filed two timely protests 
arguing that the instruments should also be classified under item 
960.15, TSUS, along with the prosthetic devices themselves. 

According to Richards, Customs denied the protests because “1) 
the handicapped person did not directly benefit from the instru- 
ments and the instrument were only remotely related to the indi- 
vidual; 2) the medical procedures associated with the instruments 
were therapeutic and thereby excluded under the headnotes to item 
960.15 TSUS”.? 

Defendant filed a cross-motion for summary judgment arguing 
that the instruments are precluded from duty-free importation 
under item 960.15, TSUS, because they fall under the headnote 
2(b\(iii) exclusion for “therapeutic” articles. Aside from the exclu- 
sion for therapeutic articles, defendant argues that these instru- 
ments are not classifiable under item 915.60, TSUS, because they 
are not generally of the type designed to enable physically impaired 
individuals to adapt to their handicap as intended by Congress 
under this provision of the statute. Defendant argues that these in- 
struments are used by surgeons, rather than by the handicapped 
persons, “to eliminate or lessen the disease which causes physical 
handicap itself.’’ 


OPINION 


The central and dispositive issue in this action is whether the in- 
struments in question are “therapeutic” articles which do not quali- 
fy for duty-free treatment pursuant to the Educational, Scientific, 
and Cultural Materials Act of 1982. 


'Appendix to the Tariff Schedules Part 4—Temporary Duty Reductions Pursuant to the Educational, Scientific, 
and Cultural Materials Act of 1982. 


Part 4 headnotes 

1. An article described in any of the provisions of this part, if entered during the period specified in the last 
column, is classifiable in said provision, if the conditions and requirements thereof and of any applicable regula- 
tions are met. The provision of this part shall prevail over any provision describing such article in schedules 1 to 
8 inclusive. 

2. for the purpose of items 960.10, 960.12, and 960.15— 

(a) The term “physically or mentally handicapped persons” includes any person suffering from a per- 
manent or chronic physical or mental impairment which substantially limits one or more major life activ- 
ities, such as caring for one’s self, performing manual tasks, walking, seeing, hearing, speaking, breathing, 
learning and working. 

(b) These items do not cover— 

(i) articles for acute or transient disability; 
(ii) spectacles, dentures and cosmetic articles for individuals not substantially handicapped; 
(iii) therapeutic and diagnostic articles; 
(iv) medicines or drugs. 
Articles specially designed or adapted for the use or benefit of the blind or other physically or mentally hand- 
icapped persons (however provided for in schedules 1 to 7): 
960.15 Other 
“Plaintiff's Motion for Summary Judgment, at 3-4. 
‘Defendant's Response to Plaintiff's Motion for Summary Judgment and Memorandum of Law in Support of 
Cross-Motion for Summary Judgment (Defendant's Cross-Motion”™), at 11. 
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Resolution of this issue disposes of the defendant’s general argu- 
ment that the instruments in question are not covered under item 
960.15, TSUS, because they are designed to lessen or eliminate the 
disease, rather than enable a person to adapt to the handicap. 

Defendant no longer maintains the distinction made by Customs 
when it granted duty-free treatment of the prosthesis, but denied it 
with regard to the instruments. Defendant is now contending that 
both articles are therapeutic and that “the prosthetic systems them- 
selves should not have been liquidated duty-free under item 960.15, 
TSUS, but in fact should have been dutiable.’”4 

The Court finds that the term “therapeutic” distinguishes arti- 
cles, which are used to heal the condition causing a handicap, from 
those duty-free articles which are designed to compensate for, or 
adapt to, the handicapped condition. The Court concludes that Con- 
gress’ intent to limit the duty-free treatment only to those articles 
which help handicapped persons to adopt to their handicapped con- 
dition is clearly expressed and fully implemented by the statutory 
exemption for therapeutic articles. 

The Court does not accept defendant’s contention that medical in- 
struments, which are used exclusively in implanting the prosthesis, 
are therapeutic articles. The common meaning of the word “thera- 
peutics” is “healing or curative medicine”, and the term “thera- 
peutic” is defined as “[h]aving healing or curative powers’®. The 
word “medicinal” is also defined as “curing, healing, or relieving”’. 


Id. The following explanation of the scope of therapeutics is provid- 
ed in The New Encyclopedia Britannica: 


The scope of therapeutics is broad, as indicated by the many 
types of therapy. Included are surgical therapy, the correction 
or removal of diseased tissues by surgical operation; biologic 
therapy, which involves the use of biologic products, such as se- 
rums, vaccines, and antitoxins; chemotherapy, the use of pure 
chemicals to attack specific diseases; diathermic therapy, the 
use of high-frequency electrical equipment; radiation therapy, 
the use of X-rays and radioactive isotopes to destroy diseased 
tissues; and endocrine therapy, the use of hormones. 


It is obvious that the scope of therapeutics, however broad, com- 
prises only a branch of medicine, and it does not extend to all medi- 
cal procedures. A distinct common feature of therapeutic medicine 
is its purpose of complete or partial elimination of the disease. It is, 
therefore, necessary to establish a healing and curative purpose of a 
particular medical procedure in order to qualify it as therapeutic. 

Notwithstanding the ideal goal of medicine to cure all diseases, 
not every medical procedure is therapeutic, or intended to heal or 
cure the disease. Unfortunately, there are permanent or chronic 
diseases affecting major life activities, which are not curable. The 


4Defendant’s Cross-Motion at 9, footnote 1, emphasis in original. 
5 Webster's New International Dictionary, Second Edition, Unabridged. 
6The American Heritage Dictionary, New College Edition 
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medical procedures which are designed to relieve the discomfort 
caused by the disease, rather than to cure it, are not therapeutic. 

The plain language and construction of the law demonstrate 
clearly that Congress did not intend to exclude all medical devices 
from the duty-free treatment under this provision of the statute, 
but carefully chose to carve this exclusion only for certain types of 
medical devices, such as therapeutic and diagnostic articles. 

The parties do not dispute that the instruments and the prosthet- 
ic systems are not used to heal the handicapped persons, or to cure 
the disease which caused their handicap: 


10. The Prosthetic Systems are implanted in physically hand- 
icapped persons in order to improve their ability to walk or 
even to allow them to walk when they were severely crippled 
prior to implantation * * *. 


Stipulation, at 4. 

Defendant’s argument that the implantation of the artificial hip 
systems in the handicapped individuals “eliminate or lessen the dis- 
ease which caused physical handicap itself” is simply not accurate. 
It contradicts the stipulated fact that these prosthetic implantation 
are performed because of the incurable nature of the disease, and 
that they are designed to improve the handicapped persons’ ability 
to walk, without curing their disease. The advance of medicine 
which allows implantation of the prosthetic devices within the body 
of handicapped persons, instead of their exterior applications, does 
not convert the prosthetic devices into therapeutic articles. The es- 
tablished purpose of the prosthetic hip implantations in question is 
to relieve the discomfort of, or artificially compensate for, the hand- 
icapped condition, rather than to cure it. In the opinion of the 
Court, the replacement of the hip joint with a prosthetic device is a 
compensatory remedy of a disability and not a therapy. The Court 
finds that the instruments, which are used to improve the handi- 
capped persons’ ability to walk, without removing, eliminating, or 
lessening the disease which caused their handicapped condition, are 
not therapeutic. 

Defendant’s argument that the exclusive use of these instruments 
by surgeons makes them “clearly therapeutic”, would interpret out 
of existence the statutory distinction between therapeutic articles 
and other medical devices. The Court does not agree that every arti- 
cle used by a medical doctor or surgeon is automatically 
therapeutic. 

Finally, the fact that the handicapped persons themselves do not 
use these instruments, or that they do not remain in the body of the 
person, does not preclude classification of the instruments under 
item 960.15, TSUS, because Congress specifically provided that the 
eligible articles should be “designed or adapted for the use or bene- 
fit of the * * * handicapped persons”. There is no dispute that the 
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instruments in question are specifically designed for the benefit of 
handicapped persons. 

Defendant’s reliance on the restrictive language from the legisla- 
tive history is misplaced. The legislative intent to preclude “incen- 
tives for commercially motivated tariff avoidance schemes and pre- 
import and post-entry manipulations” is not applicable in this case.’ 
The instruments are specifically and exclusively designed for pros- 
thetic implantations and have no other apparent commercial use. 
Congress’ concern with regard to possible circumventions of tariff 
duties through manipulations shall not be used to restrict duty-free 
importation of the articles which are not subject to any manipula- 
tions, and which qualify for duty-free importation as originally 
designed. 

The Court finds that plaintiff has met the burden of overcoming 
the presumption of correctness of government’s classification. The 
instruments in question are not therapeutic articles and, therefore, 
they do qualify for duty-free treatment under item 960.15, TSUS. 


7Defendant’s Cross-Motion at 10-11. 
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